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Introduction

A zoning law is a community's guide to its
future development. That is its purpose. It is
not meant to be just another governmental
intrusion, another bit of red tape to be untangled
before the property owner can go ahead with his
plans. The protections afforded residents and
property owners within the community from
undesirable development come from the
restrictiveness of zoning. Traditionally, zoning
is characterized by pre-set regulations contained
in the ordinance or local law, and applicable
uniformly within each district. A landowner
can look at the zoning map and regulations and
know that if he follows them, he has a right to
use his land in a certain way, and that
neighboring property is subject to the same
restrictions. But, because all land in the district
is subject to the same rules, and because no two
parcels of land are precisely the same, problems
can arise.

When the first zoning ordinance in this country
was passed in New York City in 1916, there
was grave doubt that the courts would uphold
its constitutionality, since it was a new and, at
that time, radical system of land use control.
Various "safety valves" were, therefore,
included in that first ordinance, in an attempt to
relieve the pressure of too rigid enforcement of
the zoning ordinance and any attendant
hardship, and also to attempt to ensure judicial
approval of the new concept. Foremost among
these devices was the concept of an
administrative body that would stand as a buffer
between the property owner and the court,
designed "to interpret, to perfect, and to ensure
the validity of zoning."' That administrative
body is the board of appeals, sometimes
referred to as a board of adjustment.

That the concept of zoning received judicial
approval is history.”> The "safety valve" aspect

of boards of appeals was recognized by the
courts of New York State as early as 1925,
when a court discussed the fact that zoning
regulations limit the freedom of action of an
owner in dealing with his/her property and, by
their very nature, raise constitutional questions
as to whether an individual's rights are violated.
The court found:

"The creation of a board of appeals,
with discretionary powers to meet
specific cases of hardship or specific
instances of improper classification, is
not to destroy zoning as a policy, but to
save it. The property of citizens cannot
and ought not to be placed within a
strait-jacket. Not only may there be
grievous injury caused by the immediate
act of zoning, but time itself works
changes which require adjustment.
What might be reasonable today might
not be reasonable tomorrow."’

These observations concerning the importance
of boards of appeals will be relevant as long as
zoning exists. They should be engraved on the
door of the meeting room of each board of
appeals and recited by board members along
with their oath of office. However, the quote
should not be taken to mean that boards of
appeals have a blank check to relieve every
hardship caused by zoning ordinances or local
laws. Great care must be taken to ensure that
the purpose and intent of the ordinance or local
law is carried out, lest too many changes
without proper foundation destroy the zoning
itself.

The Court of Appeals, New York State's highest
court, has recognized the necessity for and the
value of boards of appeals as a "safety valve" to
prevent the oppressive operation of zoning laws
in particular instances, when the zoning
restrictions are otherwise generally reasonable.*
And each municipal attorney, property owner



and judge will agree with  Chief Judge
Cardozo's observation that:

"There has been confided to the Board
a delicate jurisdiction and one easily
abused."

The first section of this publication discusses
the board of appeals - its composition, powers,
duties and limitations. Some of its important
functions, such as the granting of area and use
variances, and the procedure governing such
boards and those that appear before them, are
covered in subsequent sections.

A note regarding semantics: zoning may be
adopted in cities, towns and villages by local
law. Cities and towns also retain the alternative
of adopting zoning by ordinance. This choice
does not affect the functions and power of
boards of appeals in cities or towns in any way.
The terms “zoning law” and “zoning ordinance”
are thus wused interchangeably in this
publication.

Creation, Function,
Powers and Duties

Composition of the board

The statutes® provide that the governing board
shall provide for the appointment of a board of
appeals. This must be done in the zoning
ordinance or local law itself. The appointment
is not discretionary, as in the case of a planning
board, but must be made in any municipality
which has adopted zoning.

The statutes provide for a board of three or five
members. Priorto July 1, 1992, the Town Law,
and prior to July 1, 1994, the General City Law,
authorized creation of five or seven-member
boards; accordingly, many seven-member

boards continue to exist in towns and cities.
Such boards may continue to function until the
governing board reduces the membership to
three or five.” The statutes provide for
staggered terms of three years for three-member
boards and five years for five-member boards.
Their successors are appointed for three or five-
year terms, depending on the size of the board.®

It should be noted that pursuant to section 10 of
the Municipal Home Rule Law, villages and
towns, by local law, may supersede or modify
any provisions of the Village Law and Town
Law, respectively, in their application to a
particular village or town. This means that, by
local law, a village or town may vary the
requirements set forth in the Village Law or
Town Law, relating to the number of members
on the board of appeals and their terms of
office. ~ City charters may also set forth
particular requirements that vary from those of
the General City Law. In fact, since the
sections of the General City Law that affect
boards of appeals are not applicable to all cities,
any city may adopt local law provisions that
supersede the General City Law provisions as
they may relate to its board of appeals. Anyone
wishing to gain a full understanding of the
structure and powers of a particular city’s
zoning board of appeals should, therefore,
consult both the city charter and its relevant
local laws.

General City Law provides that the mayor (or
city manager in a city having a city manager)
shall appoint the members of the board of
appeals and designate its chairperson.” In
towns, both the appointment of members as
well as the designation of the chairperson are
made by the town board.'® In villages, owing to
a 1996 amendment to the Village Law, both the
appointment of members and the designation of
the chairperson are made by the mayor, subject
to the approval of the board of trustees.'' In
cities and towns, any appointment to fill a



vacancy occurring during a term of office is
made in the same manner as for full terms
described above. In villages, however, an
appointment to fill a vacancy occurring during
a term of office is made by the mayor
unilaterally, without the need for approval by
the trustees. In all municipalities, the
chairperson is given the power to call meetings,
administer oaths and compel the attendance of
witnesses.

The Town Law and Village Law further provide
that the town board and village mayor may
remove any member of the board of appeals, for
cause, after a public hearing. Both sections
provide how vacancies shall be filled. The
same powers are granted by the General City
Law to a mayor or city manager, as the case
may be. Examples of “cause” might be: the
member’s persistent failure to attend meetings;
or to attend training requirements set by the
municipality; or his violation of the
municipality’s code of ethics. But it should be
clear that mere dissatisfaction with the
member’s votes do not constitute “cause.”

It is important to note that the statutes
specifically state that no member of the
governing board shall be eligible for
membership on the board of appeals.'

An important amendment to the statutes, which
took effect in 1998, provides that a municipality
may adopt a local law providing for the
appointment of any number of alternate
members of the board of appeals, to serve in
place of regular members who are unable to
participate in a particular matter due to a
conflict of interest.”” When appointed, alternate
members serve at the call of the chairperson of
the board. Whereas the terms of office of
regular members are set by state law, the terms
of office of alternate members must be set by
the governing board in its zoning law. Towns
and villages may also supersede the above

provisions to provide for the appointment of
alternates to serve in the case of absences
caused by reasons other than a conflict of
interest.'

Whether a person is a regular or an alternate, a
board of appeals member is a public officer, and
is, therefore, subject to the requirements of the
Public Officers Law relating to the basic
qualifications for office (age, residence and
citizenship) set forth in that statute.
Additionally, he or she must take and file the
constitutional oath of office at the beginning of
each of his or her terms of office on the board.

Lastly, the statutes allow the local governing
board to establish training and education
requirements as a qualification for continuing
service on the board of appeals."

Powers and duties of the board

The powers and duties of the zoning board of
appeals are specifically set forth in the statutes.
As is usually the case in planning and zoning,
however, this does not mean that there has not
been extensive litigation and judicial
interpretation of these provisions. There are
very few, if any, fields of law that have
generated more litigation than that dealing with
boards of appeals.

All zoning boards of appeals are directly given
appellate jurisdiction by state law. Appellate
jurisdiction is the power to hear and decide
appeals from decisions of those officials
charged with the administration and
enforcement of the zoning ordinance or local
law. This is the primary function and purpose
of a zoning board of appeals in zoning
administration, and encompasses the power (if
an appeal is properly taken to the board) to
interpret the zoning ordinance or local law and
to grant variances.



The General City Law, Town Law and Village
Law provide that boards of appeals are limited
to appellate jurisdiction "unless otherwise
provided [by local law or ordinance]." Where
a zoning ordinance or local law gives a zoning
board of appeals powers that are in addition to
its appellate powers, the additional powers are
referred to as "original jurisdiction." Matters
involving original jurisdiction may be granted
to a zoning board of appeals by the zoning law
or ordinance, but do not have to be. Examples
of original jurisdiction include the power to
grant special use permits and the power to
approve site plans. There is nothing in the
statutes that specifically provides for these
powers to be exercised by zoning boards of
appeals. If they are given to such boards it will
be because the municipal zoning ordinance or
local law so provides.

As noted above, the board of appeals is an
appellate body primarily; the statutes say it must
be. Unless specifically granted to it, it has no
original jurisdiction. It is limited to “hearing
and deciding appeals from and reviewing any
order, requirement, decision, interpretation or
determination made by the administrative
official charged with enforcement of any
[zoning ordinance or local law].” Thus, in a
case in which the parties to a dispute appeared
before a board of appeals for its interpretation
of the terms of a zoning ordinance, without
having applied for a permit, been denied the
permit and then appealed it, the court declared
the findings of the board null and void.'"® The
court found that the provisions of the ordinance
involved and section 81 of the General City
Law clearly indicate that the board of appeals is
vested only with the appellate power of review
and revision of the enforcement officer's
decisions. The court stated:

"In other words, in the absence of an
application to the building inspector for
a building permit or certificate of

occupancy, in the absence of a denial of
such application by him on the ground
that the proposed use violates the Zone
Ordinance, and in the absence of an
appeal from such decision to the board
of appeals, the board has no jurisdiction
or power to make any ruling or
declaratory judgment as to the meaning
of any provision of the ordinance.""”

The same reasoning would hold true for the
issuance of a variance. That, too, is an
appellate power. In general, a property owner
cannot simply appear at the board of appeals
office and ask for a variance. While it is true
that only the board of appeals can issue a
variance, it is equally true that it cannot issue a
variance except on an appeal from a decision
made by the zoning enforcement officer.'® It is
only on such appeals - and then only when the
applicant can show that he meets the legal
requirements for a variance - that the board of
appeals can issue one.

Note, however, that we stated "in general"
above. There are particular exceptions which
apply in cases where area variances are
necessary in the course of subdivision, site plan
and special use permit applications. In such
cases, the statutes allow an applicant to apply
directly to the board of appeals for an area
variance without having to first apply to the
enforcement officer for a permit."

In its exercise of the appellate power, it has
been held that it is not the board’s function
merely to decide whether the enforcement
officer’s action was “arbitrary and capricious.”
Rather, the board of appeals must conduct a de
novo review; that is, it must review all of the
facts which formed the basis of the officer’s
decision, and must decide the case as though it
were the enforcement officer.’ In this context,
it becomes easier to appreciate the following
words of the enabling statutes:



“The board of appeals may reverse or
affirm, wholly or partly, or may modify
the order, requirement, decision,
interpretation or determination appealed
from and shall make such order,
requirement, decision, interpretation or
determination as in its opinion ought to
have been made in the matter by the
administrative official charged with the
enforcement of such ordinance or local
law and to that end shall have all the
powers of the administrative official
from whose order, requirement,
decision, interpretation or determination
the appeal is taken.™'

Original jurisdiction

As has been pointed out, a board of appeals may
exercise original jurisdiction if the local law or
ordinance gives it this jurisdiction. Anexample
of the type of original jurisdiction delegated to
zoning boards of appeals is the special use
permit. The special use permit is a means to
permit certain types of uses only after an
administrative decision, based on requirements
fully set forth in the zoning law. The conditions
are the sort that ensure that the use will
properly relate to its surroundings. For
example, a zoning law might permit gasoline
stations in commercial districts, but only by
special use permit - which is to be issued upon
a showing that the proposed facility will have X
type of landscaping, Y type of signage, and Z
type of fencing. The board of appeals can be
the body authorized to issue special use permits
upon a showing by the developer that she/he
meets these requirements. As can be seen, no
appeal is involved in such an instance.

In exercising this original jurisdiction (in the
case of special use permits), it should be noted
that the board of appeals is only an
administrative body; it has no power to

legislate. While the functions delegated to it by
the local governing body do not have to spell
out standards and conditions for the issuance of
special use permits in detail down to the last
nail, suitable standards do have to be set forth in
the zoning law to guide the board. In one
case”, it was claimed that a section of a town
zoning ordinance requiring "adequate" parking
facilities for proposed construction was
unconstitutional, because it failed to establish
any standard to guide the board of appeals in
the exercise of its discretion. The court upheld
the validity of the section on the ground that,
although stated in general terms, it was capable
of reasonable application and sufficient to limit
and define the board's discretionary powers.

Usually, we think of the zoning board of
appeals as part of the zoning mechanism of the
community, and the discussion above has
attempted to deal with it in that context.
However, the zoning board of appeals is given
several functions that do not relate to the zoning
law, and since these functions are directly
granted to boards of appeals by state enabling
legislation, it is important that they be
understood.

The first of these non-zoning functions
concerns the local official map. An official
map is a police power device to implement a
community's plans for development by
protecting the rights-of-way for future streets,
drainage systems and parks. These are shown
on an official map, but remain in private
ownership until the community is ready to
purchase them. Certain restrictions are imposed
on the landowner's use of the land in the
interim, the idea being to save the community
the greater cost of acquiring improved land or
resorting to an undesirable adjustment in the
facility. The statutes authorizing the
establishment and amendment of official maps
are General City Law, sections 26 and 29, Town
Law, sections 270 and 273, and Village Law,



section 7-724. The statutes provide a procedure
whereby an owner whose land is shown on a
map can obtain a permit to build on it. Itis here
that the zoning board of appeals has a role to

play.

General City Law, section 35, Town Law,
section 280, and Village Law, section 7-734 all
provide that if the land within a mapped street
or highway is not yielding a fair return on its
value to the owner, the board of appeals - or
other similar board in any city, town or village
which has established such a board having
power to make variances or exceptions in
zoning regulations - shall have the power to
grant a building permit. The vote of a majority
of the board's membership is required and a
hearing must be held, at which the parties in
interest and others must be given the
opportunity to be heard. In cities, 15 days'
notice of hearing is required; in towns, 10 days'
notice is needed, and notice must be published
in a newspaper of general circulation in the
municipality. The Village Law does not specify
how such notice is to be given.

The second "non-zoning" area of zoning board
of appeals responsibility concerns a prohibition
contained in the statutes against issuance of
building permits unless streets giving access to
the structure exist (or a performance bond
covering their construction has been furnished).
The prohibition is contained in General City
Law, section 36, Town Law, section 280-a and
Village Law, section 7-736. As in the case of
official maps, the statutes give the zoning board
of appeals the power to make reasonable
exceptions to the prohibition, or grant an area
variance, if an applicant appeals to it from an
adverse decision of the administrative official in
charge of issuance of permits. A 1996
amendment to the above statutes removed an
obsolete reference to “practical difficulty or
unnecessary hardship.” In granting an area
variance from the access requirements of these

statutes, the board of appeals now must apply
the same criteria as are otherwise applicable to
area variances (see discussion of area variances,
infra). The procedure for such an appeal is the
same as in the cases of appeals on zoning
regulations .

The third area of board power outside the
zoning framework has to do with county official
maps. Under General Municipal Law, section
239-e, procedures are established for county
official maps which are similar to the local
official maps described above. As in the case
of the local maps, a procedure is set forth for
the issuance of building permits in land shown
on a county official map. General Municipal
Law, section 239-¢(7) gives this function to the
local zoning board of appeals “or other board
established by the municipality . . . to issue
variances or make exceptions in zoning
regulations.” However, when issuing permits
for buildings in lands shown on a county map,
the board of appeals must do so by a two-thirds
vote of its membership (it will be remembered
that permits for building in land shown on a
local official map may be issued by a majority
vote). A hearing is required, on 10 days' notice.

A fourth non-zoning area of board jurisdiction
concerns the issuance of building permits where
a proposed structure has frontage on or access
to a county road or other site shown on a county
official map. General Municipal Law, section
239-f establishes a procedure that
municipalities must follow before issuing such
a permit. The municipality must notify the
county planning board and superintendent of
highways (or commissioner of public works) of
an application for such a permit. The latter has
10 working days to report back to the
municipality his/her approval or disapproval.
The building permit may then be issued only in
accordance with this report - unless the local
zoning board of appeals varies the report's
requirements. To do so, it must act by a two-



thirds vote, and after a hearing on 10 working
days' notice.

The last area of jurisdiction given the zoning
board of appeals by statute concerns airport
approach regulations.  Municipalities are
authorized by General Municipal Law, section
356 to adopt regulations which would govern
development in airport hazard areas, as defined
in that section. The section provides that
persons aggrieved by decisions of
administrative officials charged with the
enforcement of these regulations may appeal to
the local zoning board of appeals.

Limitations on the board's

powers

The board of appeals, then, is an administrative
body, of limited jurisdiction and powers,
designed to function as a "safety valve" to
relieve the pressure of rigid and inflexible
provisions of zoning regulations. However
limited the jurisdiction of boards of appeals,
they are still vitally important. The legislative
body of a municipality cannot take care of the
details which come before the board of appeals,
nor should it. It is predictable that a zoning law
will work some hardship on some people,
because of its very purpose of applying
restrictions on land use in various districts in
the community. The board of appeals serves an
essential role examining those restrictions in the
individual matters that are brought before it,
with the power to vary these restrictions if the
circumstances show the need and essential legal
criteria are met.

At this point in the discussion, having seen
what boards of appeals may do, we need to
clarify what they cannot do. Though it is
ordinarily preferable to set forth a subject in
positive terms, the functions of a board of
appeals can be seen better if they are contrasted

with the limitations on those functions.

First, bear in mind that a board of appeals is an
administrative body, not a legislative body. It
does not have any legislative functions; these
are in the sole province of the city council, the
town board and the village board of trustees.
That the board of appeals did not have any
legislative powers was recognized in early
litigation involving the powers of the board:

"No power has been conferred upon the
Board of Standards and Appeals [the
board of appeals in New York City] to
review the legislative general rules
regulating the use of land [cite]. The
board does not exercise legislative
powers. It may not determine what
restrictions should be imposed upon
property in a particular district. It may
not review the legislative general rules
regulating the use of land. It may not
amend such general rules or change the
boundaries of the districts where they
are applicable. Its function is primarily
administrative."”

The above quote contains an excellent capsule
review of the "thou shalt nots" which govern the
action of a board of appeals. First, the board of
appeals may not itself impose zoning. This is
the function of the local legislative body when
it adopts or amends the zoning law. In an
interesting discussion of this point, the State
Comptroller observed that:

"We are satisfied that no authority exists
in the General City Law or elsewhere
for the delegation of the law-making
powers of a legislative body to a purely
administrative board, such as a board of
zoning appeals."**

What about special use permits? Doesn't the
authority that may be delegated to the board to



issue special use permits sound somewhat like
a legislative power? The answer is that it is not;
it is a purely administrative function, requiring
that standards be set out in the zoning law to
guide the board of appeals in passing upon
applications for such permits. Even if such
standards are general, courts will look to see
that they have been obeyed.

Nor can a board of appeals review the general
rules laid down by the legislative body
respecting the use of land. It has no power to
set aside a zoning law on the ground that its
terms are arbitrary, unreasonable and
unconstitutional.”®

Also, the board of appeals does not have the
authority to amend the zoning regulations or
change the boundaries of the districts where
they are applicable. Understandably, the
distinction between the power possessed by a
board of appeals to grant variances, and the
power to amend a zoning law, which the board
of appeals clearly does not possess, may be a
very fine distinction indeed. But it is an
important distinction. An amendment to zoning
requires legislative action by the governing
board. The change thus enacted should be
supported by the municipality’s comprehensive
plan, but requires no proof of hardship or any
showing of facts relating to a specific parcel of
land.

Against this background, the State Comptroller,
in Opinion No. 65-770, examined a number of
cases in which the purported granting of a
variance was held to be instead an attempt by
the board of appeals to amend the zoning
regulations. Rather than attempt to paraphrase
this part of the excellent opinion , we will quote
at length:

"Perhaps illustrations will be more
helpful than explanations. In Schmitt v.
Plonski (215 N.Y.S.2d 170), a board of

zoning appeals had granted a variance
to construct a motel in a district where
motels were prohibited. When the
owner sought a permit to construct a
theater on the plot, he was refused and
this refusal was upheld by the court on
the ground that the variance originally
granted did not alter the classification of
the land so as to permit of other uses
equal with a motel. The variance had
simply permitted the motel-use of the
land; it had in no way amended the
zoning ordinance or reclassified the
land.

As Anderson (supra, section 18.54 p.
604) points out, ‘Most variances involve
a single lot or at least a small parcel of
land. Where a variance granted by a
board of zoning appeals purports to
permit the use of a large tract of land for
a proscribed purpose, there is a strong
possibility that the purported variance
will be called an amendment . . .' [Ed.
note: the foregoing discussion by
Anderson is now substantially found in
Salkin, New York Zoning Law and
Practice, §29:51.]

Accordingly, in each of the following
instances, the court upheld a refusal by
a board of zoning appeals to grant a so-
called variance, on the ground that the
transfer of a large tract from one
classification to another really
constituted a zoning ordinance
amendment:

1. Reclassifying as commercial a 5 2
acre tract which constituted an entire
residential district (Re Northampton
Colony, Inc., 30 Misc.2d 469, 219
N.Y.S. 2d 292, affd 16 App. Div.2d
830, 230 N.Y.S.2d 668 (1961)).



2. Reclassifying into one-acre building
lots a 40-acre area zoned for two-acre
residential lots (Hess v. Zoning Board
of Appeals, 17 Misc.2d 22, 188
N.Y.S.2d 1028 (1955)).

We think that all the foregoing renders
conclusive the principle that a board of
zoning appeals may not be delegated the
power to amend a zoning ordinance or
to legislate with respect thereto. Its
powers in this regard are limited to the
granting of variances within the
meaning of that term as hereinbefore
discussed."

That the board of appeals is limited in its power
to grant variances by the criteria specified in the
enabling statutes has been made clear by the
Court of Appeals.™

Interpretations

What is an interpretation?

The zoning enabling statutes provide boards of
appeals with the power to hear and decide
appeals from and review decisions of the
administrative official responsible for the
enforcement of the zoning regulations.”” The
statutes specifically allow the board to reverse
or affirm, wholly or partly, or to modify the
decisions appealed to it.*®  This general
statement of the board’s appellate jurisdiction
allows the board to interpret the municipality’s
zoning regulations.

The interpretation power is part of the appellate
jurisdiction of the board of appeals, and cannot
lawfully be exercised unless an appeal has been
taken from an enforcement officer’s decision.”
In its simplest terms, an appeal seeking an
interpretation is an appeal to the board of
appeals claiming that the decision of the

enforcement official was incorrect.

For example, if an applicant for a building
permit receives a decision from the zoning
enforcement official denying the permit, and if
the applicant believes that the permit should
have been granted under the terms of the zoning
law, the applicant may appeal from the denial to
the board of appeals. The appeal would claim
that the denial of the permit was incorrect, and
would ask the board of appeals to reverse the
decision of the enforcement official. Thus, in
Hinna v. Board of Appeals®, the applicant had
applied to the building inspector for a permit to
build a motel. The application was denied,
since it was not clear that motels were allowed
in the zoning district. The applicant appealed
from that denial to the board of appeals, seeking
a decision interpreting the zoning ordinance in
her favor. The board of appeals upheld the
denial of the permit, and agreed with the
building inspector’s interpretation that the
zoning district regulations did not permit
motels. The board of appeals’ decision was
subsequently sustained by a court.

The appeal could also be from a decision of the
enforcement official citing a violation of the
zoning regulations. Thus, in Matter of Levine
v. Buxenbaum® , the court held that the board of
appeals has the power to hear an appeal from a
notice of violation where the landowner
claimed that there was in fact no violation
because the property was a valid non-
conforming use.

An appeal may also be taken to the zoning
board of appeals from a decision of the
enforcement official issuing a permit. Thus,
where a permit has been issued, a neighbor may
file an appeal with the board of appeals
claiming that the issuance was incorrect, and
asking the board to interpret the zoning
regulations and reverse the decision of the
enforcement official.*> Thus, in Pansa v.



Damiano® , petitioners, who owned residential
property, were able to appeal to the board of
appeals from the issuance of a permit for a
structure on property adjacent to theirs. They
claimed that the permit had been issued for a
use which was prohibited in the zoning district
and that the setback requirements were violated.

Regardless of the type of action appealed from,
the board of appeals may interpret the language
of the zoning regulations, apply it to the facts
before it and render a decision. The statutes
provide that the board shall make such order,
decision or determination "as in its opinion
ought to have been made in the matter by the
administrative official charged with the
enforcement" of the zoning regulations.

The basis of an interpretation

The Court of Appeals has held that a zoning
board of appeals performs a “quasi-judicial”
function when it renders an interpretation of a
zoning provision, and, as such, should act
according to its own precedent.** Thus, where
a board of appeals has interpreted a particular
provision of the municipal zoning law in a prior
case, it should follow that precedent. This
requirement points up the essentiality of good
record-keeping, and of maintaining easy
reference to prior decisions. The ideal system
will cross-reference the filing of case records
according to several parameters, such as: zoning
law provision interpreted; location of property;
name of appealing party(ies); as well as by
simple chronology.

Where there are no prior decisions to rely on,
the board of appeals should attempt to
determine the governing board’s original intent
in enacting the provision in question. In
arriving at this determination the board should
consider prior documentation such as: minutes
of governing board meetings; testimony of local
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officials; and planning advisory documents
which may have accompanied the enactment.
Case law may also furnish guidance. Although
the substance of zoning is generally a local
matter, courts have on occasion applied broad
interpretive principles in particular zoning
contexts, for example, where the question
concerns a customary accessory use. In a recent
decision, the Appellate Division upheld a city’s
board of appeals in its determination that a
“beaming” (or hair-removal) operation was not
a customary accessory use to a leather finishing
facility, where the facility had been in business
for many years as a lawful nonconforming use,
without performing “beaming,” and where the
“beaming” would have introduced chemical
processes not theretofore employed at the
facility.”

Finally, where the case calls for the board of
appeals to interpret the meaning of a term, and
there is no precedent to guide the board, it may
desire to refer to one or more of the various
zoning treatises containing standard definitions
of terms, or even to the dictionary.

Variances

What is a variance?

As noted in the introduction, various "safety
valves" were built into the original New York
City zoning ordinance in 1916, the most
important of which is the zoning board of
appeals’ power to grant variances.

It is the purpose of the following sections to
examine the role of the variance in the general
scheme of zoning.

In essence, a variance is permission granted by
the zoning board of appeals so that property
may be used in a manner not allowed by the
zoning. It is only the zoning board of appeals



that has the power to provide for such
exceptions from the zoning. And since zoning
is meant to implement the municipality's
development objectives and protect the health,
safety and general welfare of the people, it
follows that there are strict rules governing
when variances may be provided.

There are two types of variances - use and area -
and we will take them up separately since the
rules for each are different.

One point should be emphasized at the outset.
Though it is not a legislated change in zoning,
a variance is essentially a change in the zoning
law as it applies to the subject parcel of land. It
therefore applies to the land itself, and not
merely to the owner who happens to have
applied for it. While a variance may be
conditioned so as to be temporary where the
nature of the use will be temporary (e.g., a
construction trailer), the typical variance must
instead “run with the land.” It cannot be made
to apply only to the current owner.

“It is basic that a variance runs with the
land and, ‘absent a specific time
limitation, it continues until properly
revoked’ .. .

The Use variance

The use variance has been defined as:
". .. one which permits a use of land
which is proscribed by the zoning
regulations. Thus, a variance which
permits a commercial use in a
residential district, which permits a
multiple dwelling in a district limited to
single-family homes, or which permits
an industrial use in a district limited to
commercial uses, is a use variance."’
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As the use variance grants permission to the
owner to do what the use regulations prohibit,
this power of the board of appeals must be
exercised very carefully lest there be serious
conflict with the overall zoning scheme for the
community. The showing required for
entitlement to a use variance is therefore
intended to be a difficult one.

The General City Law, Town Law and Village
Law specifically incorporate this concept into
the language of the statutes. The statutes®®
provide as follows:

"“Use variance’ shall mean the
authorization by the zoning board of
appeals for the use of land for a purpose
which is otherwise not allowed or is
prohibited by the applicable zoning
regulations."

Early cases in New York State recognized,
without defining terms, that a zoning board of
appeals had an important function in the
granting of variances. The courts, up until
1939, had discussed general criteria for the
granting of variances. Although these early
decisions recognized the importance of the
variance procedure and its inherent limitations,
it was in that year that the landmark case of
Otto v. Steinhilber, supra, was decided, and
laid down specific rules governing the finding
of unnecessary hardship in the granting of use
variances. In that case, the owner of a parcel of
property which was located in both a residential
and commercial zone applied for a variance
enabling him to use the entire parcel for a
skating rink, which was a permitted commercial
use. The lower court upheld the granting of the
use variance, which ruling was affirmed by the
Appellate Division. The Court of Appeals, the
highest court in the State, reversed these
holdings and in doing so, set forth the definitive
rules that are still followed today. Indeed, now,
these rules are codified in the State statutes.



The court found that the object of a use variance
in favor of property owners suffering
unnecessary hardship in the operation of a
zoning law ". . . is to afford relief to an
individual property owner laboring under
restrictions to which no valid general objection
may be made." After a discussion of the role of
the zoning board of appeals in the granting of
variances, the court found that a board could
grant a use variance only under certain specified
findings:

"Before the Board may exercise its
discretion and grant a variance upon the
ground of unnecessary hardship, the
record must show that (1) the land in
question cannot yield a reasonable
return if used only for a purpose
allowed in that zone; (2) that the plight
of the owner is due to unique
circumstances and not to the general
conditions in the neighborhood which
may reflect the unreasonableness of the
zoning ordinance itself; and (3) that the
use to be authorized by the variance will
not alter the essential character of the
locality."*’

These rules have since become known by
almost all practitioners as the "Otto" rules for
granting use variances.

The court found that the petitioner was not
entitled to the variance sought, because the
three grounds cited above had not been proven.
Of greater importance is the fact that once the
court had enunciated these rules, a great
element of certainty had been injected into this
field of law. Hardly a court decision in this area
has since been handed down that has not cited
the rules formulated in the Otfo case.

The statutes* essentially codify the Otto rules,
and those of cases following Otto, specifically
regarding the issuance of use variances in cities,
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towns and villages:

“(b) No such use variance shall be
granted by a board of appeals without a
showing by the applicant that applicable
zoning regulations and restrictions have
caused unnecessary hardship. In order
to prove such unnecessary hardship the
applicant shall demonstrate to the board
of appeals that for each and every
permitted use under the zoning
regulations for the particular district
where the property is located, (1) the
applicant cannot realize a reasonable
return, provided that lack of return is
substantial as demonstrated by
competent financial evidence; (2) that
the alleged hardship relating to the
property in question is unique, and does
not apply to a substantial portion of the
district or neighborhood; (3) that the
requested use variance, if granted, will
not alter the essential character of the
neighborhood; and (4) that the alleged
hardship has not been self-created.”

It will be noted that the overall statutory test for
the issuance of wuse variances remains
"unnecessary hardship" as the Court of Appeals
held in the Otto case. The statutes now define
that term, using the three criteria based upon the
Otto case, as they have been refined by court
decisions over the years. The fourth
requirement in the above language is based
upon court decisions after the Otto case, which
held that a use variance cannot be granted
where the unnecessary hardship was created by
the applicant.

The Otto rules have been refined by court
decisions over the years. In cities, towns and
villages, the statutory rules for granting use
variances reflect these decisions. The best way
to understand the rules is to examine each in its
turn, together with the court decisions that



shaped them.

Reasonable return

The statutes*' provide that the first test for the
issuance of a use variance is that the applicant
must demonstrate to the board of appeals that:

"the applicant cannot realize a
reasonable return, provided that lack of
return is substantial as demonstrated by
competent financial evidence."

In essence, this is a restatement, in the State
statute, of the first prong of the Otro test.

The salient inquiry is whether the use allowed
by the zoning law is yielding a reasonable
return.” An applicant must prove that he or she
cannot realize a reasonable return from each of
the uses permitted in the zoning district. The
mere fact that the property owner may suffer a
reduction in the value of property because of the
zoning regulations, or the fact that another
permitted use may allow the sale of the property
for a better price, or permit a larger profit®,
does not justify the granting of a variance on the
grounds of unnecessary hardship.*

It has been held that only by actual "dollars and
cents proof" can lack of reasonable return be
shown. In the case of Everhart v. Johnston®, a
variance was granted to the owner of a property
in a residential zone to enable him to house an
insurance and real estate agency. A State
Supreme Court annulled the granting of the
variance, which determination was affirmed by
the Appellate Division, which found "a
complete lack of the requisite proof as to the
first requirement (i.e., that the land in question
cannot yield a reasonable return if used only for
a purpose allowed in that zone).” The court
explained its findings as follows:

"A mere showing of present loss is not
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enough. In order to establish a lack of
‘reasonable return', the applicant must
demonstrate that the return from the
property would not be reasonable for
each and every permitted use under the
ordinance (Matter of Forrest v.
Evershed, 7 N.Y. 2d 256). Moreover,
an applicant can sustain his burden of
proving lack of reasonable return, from
permitted uses only by ‘dollars and
cents proof” . ..” (Id.)

The "dollars and cents proof" rule was again
enunciated in a Court of Appeals case which
held that "a landowner who seeks a use variance
must demonstrate factually, by dollars and cents
proof, an inability to realize a reasonable return
under existing permissible uses."*®

At this point, it would be good to mention
briefly a property use that is especiall